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‘"The practice of law is a profession. As
professionals; our stock-in-trade is making

decisions and giving advice. For a variety of

reasons, we may make decisions or give advice
that is incomplete or incorrect, especially when
viewed with hindsight.

Although no single factor will prevent
mistakes, a number of guidelines can enhance

. your performance as a professional and also
help you handle the consequences of most

any mistake. Making mistakes goes with the
territory of being a lawyer. Offen, your handling
of those mistakes determines the severity of the

‘CONSEqUEnCes.

- The purpose of this article is to share

a workable ‘approach to avoid or minimize

malpractice claims. This approach is the product

of my 25 years’ exper_ience'repr_esenﬁng plaintiffs .
- in legal malpractice cases and advice conveyed
to me by the Professional Liability Fund.

The client relationship can be divided into
two stages — before you are hired and afte
you are hired. The guidelines for avoiding or
minimizing malpractice are different for each
stage.

Before you agree to represent a client, the
focus is on whether you, the case, and the client

ate a good match for each dtlier and if you are * -

creatmg a clear rcla’uonshlp that will endure At

this stage, there aré ﬁve guidslines:

1. Look: before you leap. Carefully and
thoroughly evaluate a matter bcfore YyOu agree
to accept the representauon If in doubt, don’t
take the case. Usually, tn_e_mosz important time

_you spend is the time you invest to.evaluaie -

the client and the matter. Case selection is a
crucial key to a successful practice, and carefui
evaluation is an indispensable componént: Your -

_professional intuition and- e;i_pe';‘ience ‘will be

your best guide in case selection. Saying “no”
is as important as saying “yes.” Check out both
the client and the matter before you say “yes.”

2. Know your limits and résou'rces.'

‘Handle matters WIthln Four expenence and

expertise, or get appropnate help.. It can
be dangerous to vepture into a new area
of law without help from someone who
is knowledgeable in that partlcular area. -
Professional growth should net: come at the
expense of a-client. The key to professmnal"'
growth and success is, often being willing to

ask for help from a colleague who has more.

" DISCLAIMER S
M BRIEFincludes claim| preventlon information.that. helps you to minimize the ikelthcod of being. sued

for legai malpraciice. The material presented does not establish, report, or create the standard of care for
| attorneys. The articles do not represent a complete analysis of the topics presented, and readers should
b conduct their own appropriate research, R - Lo B
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expenel_lce than you in the relevant area of law. If you don’t
know a Iawyéf: who canhelp you, check with the Oregon State
Bar Lawyer to Lawyer program at (503) 620-0222, ext. 408,
“orcall an acuve member of the apphcable (OSB section.

3. Con'nett wi_th your c[ient..'lt is important to
understand your -potentizl client before you agree to
representation. If you do not feel comfortable with the

persom, you should not represent him or her. Your gut

reaction is usually 4 good indicator of how,other people will

react to the person and the case. It is difficult to convince

someone.to accept your client’s version of the facts if you
don’t believe your client or if you don’t share your client’s
perspective on the case. In turn, clients who feel their lawyer
is connecting with them and is “on their side” will be far less
likely to make a malpractice claim.

4. Manage clieht expectations. Managing expecta-
tions is essential but often difficult. Tn your efforts to get the
business, be _c'arefuil not to promise too much, too soon, with
too little information. This creates unrealistic expectations
that you will then be stuck with. Resist giving a quick opin-
_ ion. Conceitrate on the process of developing and evaluating

the case, not on specific results. Provide a general overview
of estimated costs and fees. Make sure the client understands
“that cucumstances ‘often change, and that changed circum-
stances requne a case reevaluatlon

5 Dbcumehtyour‘ representation - or lack thereof.

i you have gamed conﬁdentlal information from a potential
client but ‘you-are not going to represent him or her, send
a nonengagement letter documenting that you are not
" representing. the person. If you are going to represent
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the person, document the scope of engagement with an
engagement letter. Explain what your representation includes -
and, if impoztant, what it excludes If you represent the
client, send the client a dlsengagement letter when your
representation is finished — Whefher_ that is 1r1 the middle
of a case becalise you withdrew or at the_.concIus{On'of the

' ie gal matter.

After you agree to-repfesentatibn,-_ the focus shifts to
communication during representation and managing the case
you are handling. In this stage, 'there‘ar_e six guidelines to
help avoid or minimize malpractice; L

1. Be clear and direct. Create an atmosphere in which
you can speak frankly with your client. Antlc1pate and
address- problems so no one is surprised. If p0531ble give
the client options along with your IeCOmmendatlon but

only aftter the due diligence of adequate factual mvestxgatlon ‘

and legal research. If you, and the client repeatedly dasagree
on significant issues, you should consider. endmg the.
representation, as long 4s you can do so without prejudme '
to the client.- Don’t ignore problems either in your workmg
relationship or with the matter you are handling. Deal with .

issues sooner rather than later. ' ' L

The client has the right and the res;pohsibility'wto_

make the big decisions. The lawyer has the right and the .. .

responsibility to determine strategy and tactics. The client

should set the goal for the representatlon the lawyer"'

ShGuld detenmne how to achieve 1t

2. Document your advice. Document all advice and
every decision, using letters to the client or notes in the file.

Letters to-the client are best for critical decisions, particularly

those involving case evaluation and settlement. Notes.are
helpful for recording the c11'cumstances of the advice or
decisions. Documentation helps the client make a better,
informed decision and signals to the client that what is going
onr in the case is important. It also helps w1th the defense of

. your representauon

3. Docket everything. Many maipi'e_ctit:e claims are
filed because of missed de_adlilies. Thi_s:,type of malpractice
is entirely preventable, espécially with use of an effee’;ive .
computer system. Calendar case dates,_deadlines, and file
Teviews, using multiple, staggered follow-up remindefs for

* each. If you have staff, ammange for someone in addition to you
to check the docket. Using Systems that bring deadiires to your
' attentlon in muitiple ways d decreases your chances of misging

one. You cannot look at a file-too often, only too little.
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Utilize the frec and confidential help of the PLE’s
practice management advisors by calhng 503-639-6911 or
800- 452 1639.

_ 4.-Provid_e customer service. The client is a customer.
The lawyer is a service pxovidér Follow the “golden rule™:
treat a client -as you would liké to be treated. In genera}

" ‘the. more time you. spend wn:h the client, the better your
_ relationship will be. Certain key practices will enhance that

relationship: return phone calls as soon as possible, keep

 clients informed about. developments with copies of work,

*-and don’t keep clients waiting. The- cumulaﬁve effect of such
treatment always pays dlwdends

5. Don't sue your chents for fees. Smng a client for

unpaid fees causes that client to look for a reason not io pay.

_Use the OSB fee arbitration service or a similar alternative
to suing for fees, or avoid the problem a_ltogether by getting
your. maney up front

6. Disdose-mistakes._:r[_'he ethics rules require that you
disclose material mistakes to the client. If you think you
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- may have made a Imsta.ke “OT S0INEOne 18 accusmg you of

havihg made one, call the PLE for advice on how to proceed
and how. to inform your client. Ignoring a problem doesn’t
make it get better or go -awéy. .Co\fel:-ﬁp efforts exacerbate |
the problem, get you into ethics trouble, and anger the client.

This conduct makes it more likely that the chent will ﬁle a .
mnalpractice claim or an-ethics complalnt '

We all make mistakes. Often, it is the way we hai;_dle
those mistakes that determines how the client will respond.

~-MicHAEL A: GREENE
Rosem‘hal & Greene, PC. |
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