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other act or omission’’ under a contract a
liquidated damages provision subject to re-
view for reasonableness in the courts.
Such a reading greatly expands
§ 104A.2504 beyond its limited application
to liquidated damages provisions and im-
properly would inject the courts into re-
viewing contractually agreed payment
amounts for reasonableness.  Because the
Fuel and Service Charge is not an unen-
forceable penalty, the Court will grant De-
fendant’s motion and dismiss count two for
failure to state a claim upon which relief
may be granted.

IV. CONCLUSION

IT IS THEREFORE ORDERED that
Defendant The Hertz Corporation’s Mo-
tion to Dismiss Plaintiff’s Complaint (Doc.
# 4) is hereby GRANTED.  Plaintiff’s
Complaint is hereby DISMISSED with
prejudice.

,
  

Brandon MAYFIELD, an individual,
Mona Mayfield, an individual, and
Shane Mayfield, Sharia Mayfield, and
Samir Mayfield, individuals, by and
through their guardian ad litem Mona
Mayfield, Plaintiffs,

v.

UNITED STATES of America,
Defendant.

Civil No. 04–1427–AA.

United States District Court,
D. Oregon.

Sept. 26, 2007.
Background:  Arrestee and members of
his family sought declaratory judgment
that Foreign Intelligence Surveillance Act
(FISA), as amended by Patriot Act, violat-
ed Fourth Amendment. Plaintiffs moved
for summary judgment.

Holdings:  The District Court, Aiken, J.,
held that:

(1) plaintiffs had Article III standing;

(2) claim was ripe;

(3) plaintiffs had standing to make facial
challenge; and

(4) challenged provisions violated Fourth
Amendment.

Plaintiffs’ motion granted.

1. Federal Civil Procedure O1771

Once claim has been stated adequate-
ly, it may be supported by showing any set
of facts consistent with allegations in com-
plaint.  Fed.Rules Civ.Proc.Rule 12(b)(6),
28 U.S.C.A.

2. Federal Civil Procedure O1829

On motion to dismiss for failure to
state claim, complaint is liberally con-
strued in favor of plaintiffs, and its allega-
tions are taken as true.  Fed.Rules Civ.
Proc.Rule 12(b)(6), 28 U.S.C.A.

3. Federal Civil Procedure O2470.1

On motion for summary judgment,
substantive law on issue determines mate-
riality of fact.  Fed.Rules Civ.Proc.Rule
56(c), 28 U.S.C.A.

4. Federal Civil Procedure O2470.1

On motion for summary judgment,
whether evidence is such that reasonable
jury could return verdict for nonmoving
party determines authenticity of dispute.
Fed.Rules Civ.Proc.Rule 56(c), 28 U.S.C.A.

5. Federal Civil Procedure O2544

Party moving for summary judgment
has burden of establishing absence of gen-
uine issue of material fact.  Fed.Rules Civ.
Proc.Rule 56(c), 28 U.S.C.A.

6. Federal Civil Procedure O2536.1

If party moving for summary judg-
ment shows absence of genuine issue of
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material fact, nonmoving party must go
beyond pleadings and identify facts which
show genuine issue for trial.  Fed.Rules
Civ.Proc.Rule 56(c), 28 U.S.C.A.

7. Federal Civil Procedure O2543
On motion for summary judgment, all

reasonable doubts as to existence of genu-
ine issues of material fact should be re-
solved against moving party, and all infer-
ences to be drawn from underlying facts
must be viewed in light most favorable to
nonmoving party.  Fed.Rules Civ.Proc.
Rule 56(c), 28 U.S.C.A.

8. Federal Civil Procedure O103.2, 103.3
To show Article III standing, plain-

tiffs must satisfy three elements:  (1) inju-
ry-in-fact which is concrete and particular-
ized, and actual or imminent;  (2) casual
connection between injury and govern-
ment’s conduct;  and (3) it must be likely,
as opposed to merely speculative, that in-
jury will be redressed by favorable deci-
sion.  U.S.C.A. Const. Art. 3, § 1 et seq.

9. Declaratory Judgment O299.1, 300
Past injuries do not support standing

to seek prospective relief such as declara-
tory judgment of facial unconstitutionality.

10. Declaratory Judgment O300
Plaintiffs seeking declaratory judg-

ment that Patriot Act violated Fourth
Amendment alleged on-going actual inju-
ry-in-fact which was concrete and particu-
larized, as required for Article III stand-
ing, in form of government’s continued
retention of derivative materials collected
from plaintiffs by covert surveillance and
searches pursuant to Foreign Intelligence
Surveillance Act (FISA).  U.S.C.A. Const.
Art. 3, § 1 et seq.; U.S.C.A. Const.
Amend. 4; Foreign Intelligence Surveil-
lance Act of 1978, §§ 104, 303, 50
U.S.C.A. §§ 1804, 1823.

11. Declaratory Judgment O124.1, 300
Declaratory judgment that Patriot Act

violated Fourth Amendment would ‘‘cure’’

injuries alleged by plaintiffs in form of
government’s continued retention of deriv-
ative materials collected from plaintiffs by
covert surveillance and searches pursuant
to Foreign Intelligence Surveillance Act
(FISA), as required for Article III stand-
ing; if challenged provisions were declared
unconstitutional, it was reasonable to as-
sume that Executive Branch would act
lawfully and make all reasonable efforts to
destroy derivative materials.  U.S.C.A.
Const. Art. 3, § 1 et seq.; U.S.C.A. Const.
Amend. 4; Foreign Intelligence Surveil-
lance Act of 1978, §§ 104, 303, 50 U.S.C.A.
§§ 1804, 1823.

12. Constitutional Law O2600

 Federal Courts O12.1

Ripeness requirement is designed to
prevent courts, through avoidance of pre-
mature adjudication, from entangling
themselves in abstract agreements; court’s
role is neither to issue advisory opinions
nor to declare rights in hypothetical cases.

13. Federal Courts O12.1

For challenge to statute to be ripe,
plaintiffs must face realistic danger of sus-
taining direct injury as result of statute’s
operation or enforcement.

14. Declaratory Judgment O124.1

Claim seeking declaratory judgment
that Patriot Act violated Fourth Amend-
ment was ripe;  declaratory judgment
striking challenged sections would require
Executive Branch to destroy or otherwise
eliminate derivative materials collected
from plaintiffs by covert surveillance and
searches pursuant to Foreign Intelligence
Surveillance Act (FISA) and currently
maintained in government files.  U.S.C.A.
Const. Art. 3, § 1 et seq.; U.S.C.A. Const.
Amend. 4; Foreign Intelligence Surveil-
lance Act of 1978, §§ 104, 303, 50 U.S.C.A.
§§ 1804, 1823.
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15. War and National Emergency O50
Plaintiffs had standing to make facial

Fourth Amendment challenge to Patriot
Act provisions authorizing surveillance and
searches pursuant to Foreign Intelligence
Surveillance Act (FISA) if ‘‘a significant
purpose’’ of the surveillance was gathering
of foreign intelligence;  plaintiffs alleged
that challenged sections placed ‘‘undue
burden’’ on fundamental rights secured by
Fourth Amendment and showed that there
was no set of circumstances under which
sections would be constitutional.  U.S.C.A.
Const. Art. 3, § 1 et seq.; U.S.C.A. Const.
Amend. 4; Foreign Intelligence Surveil-
lance Act of 1978, §§ 104, 303, 50 U.S.C.A.
§§ 1804, 1823.

16. War and National Emergency O36
Patriot Act provisions authorizing sur-

veillance and searches pursuant to Foreign
Intelligence Surveillance Act (FISA) if ‘‘a
significant purpose’’ of the surveillance
was gathering of foreign intelligence vio-
lated Fourth Amendment by permitting
Executive Branch to conduct surveillance
and searches of American citizens without
first proving to objective and neutral mag-
istrate that probable cause existed to be-
lieve that crime had been committed.
U.S.C.A. Const.Amend. 4; Foreign Intelli-
gence Surveillance Act of 1978,
§§ 104(a)(7)(B), 303(a)(7)(B), 50 U.S.C.A.
§ 1804(a)(7)(B), 1823(a)(7)(B).

17. War and National Emergency O36
Provision of Foreign Intelligence Sur-

veillance Act (FISA) authorizing surveil-
lance terms up to 120–days violated
Fourth Amendment requirements for
criminal investigations.  U.S.C.A. Const.
Amend. 4; Foreign Intelligence Surveil-
lance Act of 1978, § 105(e)(1)(B), 50
U.S.C.A. § 1805(e)(1)(B).

West Codenotes

Held Unconstitutional

50 U.S.C.A. §§ 1804(a)(7)(B),
1805(e)(1)(B), 1823(a)(7)(B).

Gerry Spence, The Spence Law Firm
LLC, Jackson, WY, Elden M. Rosenthal,
Rosenthal & Greene, P.C., Portland, OR,
Michele Longo Eder, Michele Longo Eder,
LLC, Newport, OR, for plaintiffs.

Peter D. Keisler, Assistant Attorney
General, Karin J. Immergut, United States
Attorney, Jeffrey S. Bucholtz, Principal
Deputy Assistant Attorney General, Eliza-
beth J. Shapiro, Assistant Director, Renee
S. Orleans, Nicholas A. Oldham, Trial At-
torneys, U.S. Department of Justice,
Washington, D.C., for defendant United
States of America.

OPINION AND ORDER

AIKEN, District Judge.

Plaintiffs’ Amended Complaint requests
declaratory relief that the Foreign Intelli-
gence Surveillance Act (‘‘FISA’’), as
amended by the Patriot Act, is unconstitu-
tional.

PROCEDURAL BACKGROUND

Plaintiffs filed this case on October 4,
2004, alleging various civil rights viola-
tions.  Specifically, plaintiffs alleged a Bi-
vens 1 claim for unlawful arrest and impris-
onment and unlawful searches and seizures
against four individual defendants.  See
Complaint, Claims 1–10, ¶¶ 1–74.

1. Bivens v. Six Unknown Named Agents of the
Federal Bureau of Narcotics, 403 U.S. 388, 91

S.Ct. 1999, 29 L.Ed.2d 619 (1971).
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Plaintiffs also brought a claim under the
Privacy Act, 5 U.S.C. § 552a, alleging the
defendants began ‘‘leaking’’ information
contained within the Department of Jus-
tice (‘‘DOJ’’) and the Federal Bureau of
Investigation (‘‘FBI’’) files to the national
and international media regarding plaintiff
Brandon Mayfield (‘‘Mayfield’’) and his ar-
rest.  Id., Claim 11, ¶¶ 75–86.

Plaintiffs moved for injunctive and de-
claratory relief against defendants DOJ
and the FBI FISA searches and surveil-
lance.  See Pub.L. No. 95–511, 92 Stat.
1790 (Oct. 25, 1978), 50 U.S.C. ¶¶ 1801–
1811.  Id., Claim 12, ¶¶ 87–90.  Claim
Twelve included plaintiffs’ challenge to the
constitutionality of portions of the ‘‘Patriot
Act’’ (The United and Strengthening of
America by Providing Appropriate Tools
Required to Intercept and Obstruct Ter-
rorism Act of 2001, Pub.L. No. 107–56, 115
Stat. 272 (Oct. 26, 2001)).  Id., ¶ 89.  Final-
ly, plaintiffs brought a claim for the return
of property improperly seized.  Id., Claim
13, ¶¶ 91–93.

Subsequently, motions were filed by
both parties.  The court heard oral argu-
ment on motions, and on July 28, 2005,
issued an opinion, Mayfield et al. v. Gon-
zales et al., 2005 WL 1801679 (D.Or.
2005)(doc. 83), ruling, in part, as follows:
(1) defendant John T. Massey’s motion to
dismiss based on qualified immunity, or
lack of personal jurisdiction, or in the al-
ternative for summary judgment was de-
nied;  (2) defendants Werder’s, Green’s
and Wieners’ motion to dismiss or alterna-
tive motion for summary judgment based
on qualified immunity, lack of personal

jurisdiction, failure to state a claim or al-
ternatively, for summary judgment was
denied;  and (3) defendants DOJ’s and
FBI’s motion to dismiss counts twelve and
thirteen of the Complaint was denied.

On September 23, 2005, defendants filed
an interlocutory appeal of this court’s rul-
ing with the Ninth Circuit Court of Ap-
peals.  However, on December 7, 2006, the
Court of Appeals granted appellants’ mo-
tion under Federal Rule of Appellate Pro-
cedure 42(b) for voluntary dismissal of
their appeal.  In November 2006, the par-
ties informed this court they had reached a
stipulated settlement regarding all issues
except the one currently before this court.
The court signed the stipulated settlement
agreement on November 29, 2006.2

On December 6, 2006, plaintiffs filed an
Amended Complaint for Declaratory Judg-
ment.  Pending before this court are the
parties’ cross-motions for summary judg-
ment and defendant’s motion to dismiss
based on jurisdiction.  The court held oral
argument on September 10, 2007.  The
parties provided the court with written
briefs, including supplemental briefs, in
addition to comprehensive oral argument.
Following careful consideration of all the
arguments, plaintiffs’ summary judgment
motion is granted, and defendant’s sum-
mary judgment motion and motion to dis-
miss are denied.

FACTUAL BACKGROUND 3

In brief, the facts as alleged by plaintiffs
are as follows:  On March 11, 2004, in
Madrid, Spain, terrorists’ bombs exploded

2. The Settlement Agreement signed by this
court limits plaintiffs’ remaining claim to a
facial (rather than as-applied) challenge to 50
U.S.C. §§ 1804 and 1823.  Plaintiffs’ claim is
to be litigated based on the Amended Com-
plaint, the parties’ Recitation of Stipulated
Facts, and memoranda of law.  Moreover, the
relief available to plaintiffs if they prevail is a
declaratory judgment that one or both of

these two provisions violates the Fourth
Amendment.  See Stipulation for Compromise
Settlement and Release (‘‘Settlement Agree-
ment’’), attached as Def’s Ex. 1.

3. These facts are restated as set forth in the
Opinion published by this court on July 28,
2005, cited above.
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on commuter trains, murdering 191 per-
sons, and injuring another 1600 persons,
including three United States citizens.
Shortly after the bombings, the Spanish
National Police (‘‘SNP’’) recovered finger-
prints from a plastic bag containing explo-
sive detonators.  The bag was found in a
Renault van located near the bombing site.

On March 13, 2004, the SNP submitted
digital photographs of the latent finger-
prints lifted from the plastic bag to Inter-
pol Madrid, which then transmitted the
digital photographs to the FBI in Quanti-
co, Virginia.  On that same day, the La-
tent Print Unit of the FBI initiated an
Automated Fingerprint Identification Sys-
tem (‘‘AFIS’’) search in an attempt to
match the latent prints received from
Spain with known prints in the FBI com-
puter system.  The FBI was unable to
locate a fingerprint match.

On March 14, 2004, the FBI requested
and received from Spain higher resolution
digital photographs of the eight latent
prints and on March 15, 2004, another
AFIS search was performed.  The FBI
technicians programmed the computer to
return 20 candidates whose known prints
had features in common with what was
identified as Latent Finger Print # 17
(‘‘LFP # 17’’).  On March 15, 2004, the
computer produced 20 candidates that met
the criteria.  Each candidate was identi-
fied by an AFIS ‘‘score,’’ a number that
reflected a rank as to how closely the
AFIS computer determined each candi-
date’s fingerprint matched certain features
of LFP # 17.  Also included was an identi-
fication number for each candidate that
allowed the FBI to retrieve the names,
original fingerprint cards, and demograph-
ic information of each candidate on the list.
Demographic information included name,
date of birth, sex, race, and social security
number.  This information allowed the
FBI to perform background checks on
each of the 20 candidates.

Mayfield’s AFIS ‘‘score’’ ranked # 4 on
the list of 20 candidates. Mayfield is an
American citizen born in Oregon and
reared in Kansas.  He lives with his wife
and three children in Aloha, Oregon, a
suburb of Portland.  Mayfield is 38 years
old, a former Army officer with an honor-
able discharge, and a practicing Oregon
lawyer.  Prior to his arrest, he had not
traveled outside the United States since
1994, and he had never been arrested for a
crime.  Plaintiffs allege that FBI examin-
ers were aware of Mayfield’s Muslim faith
and that this knowledge influenced their
examination of Mayfield’s fingerprints.

On March 17, 2004, a ‘‘Supervisory Fin-
gerprint Specialist’’ for the FBI, Agent
Green, concluded that Mayfield’s left index
fingerprint matched LFP # 17.  Plaintiffs
allege that had Green properly performed
the fingerprint identification analysis, he
would have been compelled to declare that
Mayfield’s print did not, in fact, match
LFP # 17.  Plaintiffs allege that Green,
however, was improperly influenced by
Mayfield’s adherence to the Muslim faith.

Green then submitted the print to Mas-
sey, an allegedly ‘‘independent fingerprint
examiner,’’ for verification.  Massey is a
former FBI employee, now retired, period-
ically hired by the FBI on a contract basis
to ‘‘perform forensic examination of latent
fingerprints.’’  Plaintiffs allege that when
Massey was employed by the FBI, he was
reprimanded on at least three occasions
for erroneously ‘‘identifying’’ fingerprints.
Plaintiffs contend that Massey was select-
ed to ‘‘verify’’ the identification because his
‘‘employment history of discipline for poor
performance would strongly motivate him
to agree and verify the prior identifica-
tion.’’  Plaintiffs believe that Massey was
informed of Green’s prior identification of
LFP # 17 to Mayfield, and that Mayfield
was a practicing Muslim.  Massey did, in
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fact, verify that Mayfield’s left index fin-
gerprint matched LFP # 17.

The alleged ‘‘match’’ was then submitted
to a senior FBI manager, Wieners, for
verification.  It is FBI policy that when
there are less than 12 points of similarity
between a latent print and a known print,
a senior manager must review the alleged
match.  Plaintiffs allege that Wieners
knew, prior to examining the print, that
two examiners before him had identified
and verified the purported match, and that
Mayfield is Muslim.  Wieners also verified
that LFP # 17 matched Mayfield’s print.

On March 20, 2004, the FBI issued a
formal report matching Mayfield’s print to
LFP # 17.  On March 21, 2004, FBI sur-
veillance agents began to watch Mayfield
and to follow Mayfield and members of his
family when they traveled to and from the
Bilal Mosque, the family’s place of wor-
ship;  to and from Mayfield’s law office, his
place of employment;  to and from the
children’s school;  and to and from family
activities.

Plaintiffs allege that at some point after
the wrongful fingerprint identification, the
FBI applied to the Foreign Intelligence
Security Court (‘‘FISC’’) for an order au-
thorizing the FBI to place electronic lis-
tening devices (‘‘bugs’’) in the ‘‘shared and
intimate’’ rooms of the Mayfield family
home;  executed repeated ‘‘sneak and
peek’’ searches of the Mayfield family
home, occurring when the family was away
from the home and performed ‘‘so incom-
petently that the FBI left traces of their
searches behind, causing the Mayfield fam-
ily to be frightened and believe that they
had been burglarized;’’ obtained private
and protected information about the May-
fields from third parties;  executed ‘‘sneak
and peek’’ searches of the law office of
Brandon Mayfield;  and placed wiretaps on
Mayfield’s office and home phones.  The
application for the FISA order before the
FISC was personally approved by the U.S.

Attorney General at the time, John Ash-
croft.

On April 2, 2004, Mayfield’s prints were
sent by the FBI to Spain. Plaintiffs allege
that by that date, the U.S. Government
had already been advised by the Spanish
Government that Moroccan immigrants
were suspects in the Madrid bombing and
had been taken into custody, and that the
Spanish Government was not aware of any
information connecting the Moroccans with
Mayfield or anyone else in the United
States.

The SNP examined the FBI’s report
and Mayfield’s fingerprints, and concluded
that there were dissimilarities in the com-
parison of the two prints for which there
was no explanation.  On April 13, 2004, the
SNP provided a written report to the FBI
explaining that they had compared LFP
# 17 to Mayfield’s fingerprints, and con-
cluded there was no match.

On April 21, 2004, the FBI sent one or
more agents to Madrid to meet with their
Spanish counterparts.  Spanish authorities
who met with the FBI agents ‘‘refused to
validate’’ the FBI’s conclusion that LFP
# 17 and Mayfield’s print were a match.

Plaintiffs allege that DOJ and FBI em-
ployees ‘‘concocted false and misleading
affidavits’’ in order to justify even more
intrusive searches and ultimately to justify
Mayfield’s arrest as a ‘‘material witness.’’
An FBI investigator, Werder, submitted a
‘‘concocted affidavit’’ to a federal judge of
this court, which stated that Green, Wien-
ers, and Massey considered LFP # 17 a
‘‘100% positive identification’’ of Mayfield.
Although the affidavits stated that ‘‘pre-
liminary findings’’ of the SNP ‘‘were not
consistent’’ with the FBI fingerprint analy-
sis, no mention was made of Spain’s April
13, 2004, report to the FBI that stated the
SNP did not agree with the FBI’s finger-
print match of LFP # 17 and Mayfield.
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The affidavit included ‘‘speculative and
prejudicial narratives’’ focusing on May-
field’s religion and association with co-
practitioners.  Plaintiffs cite as an exam-
ple, Werders’s inclusion in his affidavit the
fact that Mayfield attended a mosque and
advertised his legal services in ‘‘Jerusalem
Enterprises,’’ or what are known as the
‘‘Muslim Yellow Pages,’’ as evidence con-
necting Mayfield to the bombings as a
material witness.  Plaintiffs respond that
the ‘‘Muslim Yellow Pages’’ also includes
advertising by major companies such as
Avis, Best Western and United Airlines.
Plaintiffs allege that the affidavit submit-
ted to this court was knowingly or reck-
lessly false and misleading.

Due to Mayfield’s protestations of inno-
cence, and the issue of whether Mayfield’s
prints actually matched LFP # 17, the
Judge assigned to this matter ordered that
LFP # 17 be provided to a court-appoint-
ed expert witness for comparison to May-
field’s known fingerprints.  That expert,
Kenneth Moses, was selected by Mayfield
and his defense attorneys.  On May 19,
2004, Moses testified in the material wit-
ness proceeding that he had ‘‘compared
the latent prints that were submitted on
Brandon Mayfield, and [he] concluded that
the latent print is the left index finger of
Mr. Mayfield.’’

Based on these affidavits, broad search
warrants were sought and issued.  May-
field’s family home and law office were
searched.  Computer and paper files from
his family home, including his children’s
homework, were seized.  Mayfield was ul-
timately arrested and initially held in the
lock down unit at the Multnomah County
Detention Center.  His family was not told
where he was being held.  He and his
family were told, however, that he was
being held as a primary suspect on of-
fenses punishable by death, and that the
FBI had made a 100% match of his finger-

print with the Madrid train bombing fin-
gerprint.  Plaintiffs allege that leaks to the
media by the FBI and DOJ led to local,
national, and international headlines that
Brandon Mayfield’s fingerprints linked
him to the Madrid bombings.

Mayfield was ultimately arrested and
imprisoned from May 6, 2004, through
May 20, 2004.  On May 19, 2004, the SNP
advised the FBI, and on May 20, 2004,
news reports revealed, that Spain had
matched the Madrid fingerprint with an
Algerian, Ouhane Daoud.  Mayfield was
released from prison the following day.4

STANDARDS

Motion to Dismiss

[1, 2] Under Fed.R.Civ.P. 12(b)(6),
once a claim has been stated adequately, it
may be supported by ‘‘showing any set of
facts consistent with the allegations in the
complaint.’’  Bell Atlantic Corp. v. Twom-
bly, ––– U.S. ––––, 127 S.Ct. 1955, 1960,
167 L.Ed.2d 929 (2007).  See also, Litch-
field v. Spielberg, 736 F.2d 1352, 1357 (9th
Cir.1984), cert. denied, 470 U.S. 1052, 105
S.Ct. 1753, 84 L.Ed.2d 817 (1985).  For the
purpose of the motion to dismiss, the com-
plaint is liberally construed in favor of the
plaintiffs, and its allegations are taken as
true.  Rosen v. Walters, 719 F.2d 1422,
1424 (9th Cir.1983).

Motion for Summary Judgment

[3, 4] Summary judgment is appropri-
ate ‘‘if the pleadings, depositions, answers
to interrogatories, and admissions on file,
together with the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the moving party is
entitled to a judgment as a matter of law.’’
Fed.R.Civ.P. 56(c).  Substantive law on an
issue determines the materiality of a fact.
T.W. Electrical Service, Inc. v. Pacific

4. However, Mayfield was then held on home detention from May 21 through May 24, 2004.
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Electrical Contractors Assoc., 809 F.2d
626, 630 (9th Cir.1987).  Whether the evi-
dence is such that a reasonable jury could
return a verdict for the nonmoving party
determines the authenticity of a dispute.
Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986).

[5, 6] The moving party has the burden
of establishing the absence of a genuine
issue of material fact.  Celotex Corp. v.
Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548,
91 L.Ed.2d 265 (1986).  If the moving par-
ty shows the absence of a genuine issue of
material fact, the nonmoving party must
go beyond the pleadings and identify facts
which show a genuine issue for trial.  Id.
at 324, 106 S.Ct. 2548.

[7] Special rules of construction apply
when evaluating summary judgment mo-
tions:  (1) all reasonable doubts as to the
existence of genuine issues of material fact
should be resolved against the moving par-
ty;  and (2) all inferences to be drawn from
the underlying facts must be viewed in the
light most favorable to the nonmoving par-
ty.  T.W. Electrical, 809 F.2d at 630.

DISCUSSION
Plaintiffs’ Amended Complaint chal-

lenges the lawfulness of the physical
searches, electronic eavesdropping and
wiretapping performed pursuant to au-
thorization from the FISC Court in Wash-
ington D.C., and the lawfulness of the gov-
ernment’s continued retention of materials
derived from those searches, eaves-
dropping, and wiretapping.  Plaintiffs al-
lege that 50 U.S.C. § 1804 (electronic sur-
veillance under FISA) and 50 U.S.C.
§ 1823 (physical searches under FISA) vi-
olate the Fourth Amendment 5 on their

face.  Specifically, plaintiffs allege that
pursuant to FISA and in violation of the
Fourth Amendment, they were subjected
to secret surveillance and searches of their
home, law office, vehicles, and communica-
tions.

Plaintiffs allege their private informa-
tion gathered pursuant to those searches
has been disseminated to at least eight
agencies of the federal government, includ-
ing the Central Intelligence Agency, the
National Security Council, the Department
of Defense, the Department of Homeland
Security, the DOJ, the FBI, the Depart-
ment of the Treasury, and the National
Security Agency.

Plaintiffs challenge the Patriot Act
amendments to FISA that allow federal
agents to circumvent Fourth Amendment
probable cause requirements when investi-
gating persons suspected of crimes.
Amended Complaint, ¶¶ 23–24.  Plaintiffs
seek a declaratory judgment that 50
U.S.C. §§ 1804 and 1823, as amended by
the Patriot Act, violate the Fourth Amend-
ment of the United States Constitution.
Id. ¶ 25.  Finally, plaintiffs seek their costs
and disbursements necessarily incurred in
this lawsuit.  Id.

Background on FISA and the Patriot
Act

FISA was enacted in 1978 to ‘‘provide a
procedure under which the Attorney Gen-
eral can obtain a judicial warrant authoriz-
ing the use of electronic surveillance in the
United States for foreign intelligence pur-
poses.’’  S.Rep. No. 95–604, 95th Cong.2d
Sess. 5, reprinted at 1978 U.S.C.C.A.N.
3906.  In 1994, FISA was amended to
permit applications for orders authorizing

5. The Fourth Amendment states:  ‘‘The right
of the people to be secure in their persons,
houses, papers, and effects, against unreason-
able searches and seizures, shall not be violat-
ed, and no Warrants shall issue, but upon

probable cause, supported by Oath or affirma-
tion, and particularly describing the place to
be searched, and the persons or things to be
seized.’’  U.S. Const.  Amend.  IV.
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physical searches as well as electronic sur-
veillance.  50 U.S.C. §§ 1821–1829.

FISA established two special courts:
the FISC, which is comprised of eleven
district court judges appointed by the
Chief Justice of the United States Su-
preme Court, and the FISC of Review,
which is comprised of three district court
or court of appeals judges also appointed
by the Chief Justice.  50 U.S.C.
§ 1803(a),(b).  The FISC has jurisdiction
to grant or deny applications for orders
authorizing electronic surveillance and
physical searches under the procedures
specified in FISA, and the FISC of Review
has jurisdiction to review the denial of any
application made under FISA. 50 U.S.C.
§ 1822(b)-(d).

FISA also allows the Attorney General
to authorize the execution of an emergency
search or surveillance so long as it is ap-
proved by the FISC within 72 hours.  50
U.S.C. § 1824(e)(1)(A).  Applications for
court orders authorizing searches or sur-
veillance under FISA are made to the
FISC under oath by a federal officer with
the approval of the Attorney General.  50
U.S.C. §§ 1801(g), 1804, 1823.  The appli-
cation must identify or describe the target
of the search or surveillance, and establish
that the target is either a ‘‘foreign power’’
or an ‘‘agent of a foreign power.’’  50
U.S.C. §§ 1804(a)(3), 1804(a)(4)(A),
1823(a)(3), 1823(a)(4)(A).  FISA defines
‘‘foreign power’’ to include a ‘‘group en-
gaged in international terrorism.’’  50
U.S.C. §§ 1801(a)(1),(4).  The definition of
an ‘‘agent of a foreign power’’ includes any
person who ‘‘knowingly engages in clan-
destine intelligence gathering activities for
or on behalf of a foreign power[,]’’ or any
person who ‘‘knowingly engages in sabo-
tage or international terrorism, or activi-
ties that are in preparation therefor, for or
on behalf of a foreign power.’’  50 U.S.C.
§§ 1801(b)(2)(A),(c).  Where a ‘‘United
States person’’—a citizen or a permanent

resident alien—is involved, the definition
of an ‘‘agent of a foreign power’’ requires,
in most instances, a showing of criminal
activity.  50 U.S.C. §§ 1801(b)(2), (I).

In October 2001, Congress amended
FISA to change the language found in
§ 1804(a)(7)(B) from ‘‘the purpose’’ of the
search or surveillance is to obtain foreign
intelligence information to ‘‘a significant
purpose’’ of the search or surveillance is to
obtain foreign intelligence information.
Congress’s intent in amending
§ 1804(a)(7)(B) was to break down barri-
ers between criminal law enforcement and
intelligence gathering.  ‘‘Federal officers
who conduct electronic surveillance to ac-
quire foreign intelligence information may
consult with Federal law enforcement offi-
cers TTT to coordinate efforts to investi-
gate or protect against’’ attack or other
grave hostile acts, sabotage or internation-
al terrorism, or clandestine intelligence ac-
tivities by foreign powers or by an agent of
a foreign power.  50 U.S.C.
§ 1806(k)(1)(A)-(C).  The Act further pro-
vides that coordination ‘‘shall not preclude’’
the government’s certification that a signif-
icant purpose of the surveillance is to ob-
tain foreign intelligence information, or the
issuance of an order authorizing the sur-
veillance.  Id. § 1806(k)(2).

Each FISA application must include a
certification from a high-ranking Executive
Branch official, such as the Director of the
FBI, that the official ‘‘deems the informa-
tion sought [by the search or surveillance]
to be foreign intelligence information,’’ and
that ‘‘a significant purpose’’ of the search
or surveillance is to obtain ‘‘foreign intelli-
gence information.’’  50 U.S.C.
§§ 1804(a)(7)(A)-(B), 1823(a)(7)(A)-(B).
FISA defines ‘‘foreign intelligence infor-
mation’’ to include information that ‘‘re-
lates to, and if concerning a United States
person is necessary to’’ protect the United
States from espionage and international
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terrorism, an actual or potential attack, or
the national defense or security of the
United States generally.  50 U.S.C.
§§ 1801(e)(1), (2).

An individual judge of the FISC reviews
each FISA application following its sub-
mission.  50 U.S.C. §§ 1805, 1824.  To ap-
prove an application, the judge must find
that it establishes ‘‘probable cause’’ to be-
lieve that the target of the search or sur-
veillance is a foreign power or an agent of
a foreign power.  Where the target of the
search or surveillance is a U.S. citizen the
judge must also find that the Executive
Branch’s certification that a significant
purpose of the search or surveillance is to
obtain foreign intelligence information is
not ‘‘clearly erroneous.’’  50 U.S.C.
§§ 1805(a)(5), 1824(a)(5);  H.R.Rep. No.
95–1283, Part I, 95th Cong.2d Sess. (1978),
at 80–81.
Plaintiffs’ Allegations

Plaintiffs request a declaration from this
court that FISA, as amended by the Patri-
ot Act, violates the Fourth Amendment
because it:

a. permit[s] the federal government to
perform covert physical searches and
electronic surveillance and wiretaps of
the home, office and vehicles of a person
without first requiring the government
to demonstrate to a court the existence
of probable cause that the person has
committed a crime;
b. permit[s] the federal government to
perform covert physical searches and
electronic surveillance and wiretaps of a
person without first requiring the gov-
ernment to demonstrate to a court that
the primary purpose of the searches and
surveillance is to obtain foreign intelli-
gence information;  and
c. permit[s] the federal government to
covertly collect, disseminate and retain
information collected through covert
physical searches and electronic surveil-
lance without first requiring the govern-

ment to demonstrate to a court the exis-
tence of probable cause that the person
who is the target of physical searches
and electronic surveillance has commit-
ted a crime, or, alternatively, that the
primary purpose of the searches and
surveillance [is] to obtain foreign intelli-
gence information.

Id. at ¶ 25 a-c.
Prior to the Patriot Act, the government

was required to certify that the primary
purpose of its surveillance was to obtain
foreign intelligence information.  The Pa-
triot Act now authorizes FISA surveillance
and searches as long as a significant pur-
pose of the surveillance and searches is the
gathering of foreign intelligence.  50
U.S.C. §§ 1804(a)(7)(B) and 1823(a)(7)(B).
This amendment allows the government to
obtain surveillance orders under FISA
even if the government’s primary purpose
is to gather evidence of domestic criminal
activity.  See In re All Matters Submitted
To The Foreign Intelligence Surveillance
Court (‘‘In re FISC ’’), 218 F.Supp.2d 611,
615 n. 2 (Foreign Intel.Surv.Ct.2002).  The
practical result of this amendment, object-
ed to by plaintiffs, is that in criminal inves-
tigations, the government can now avoid
the Fourth Amendment’s probable cause
requirement when conducting surveillance
or searches of a criminal suspect’s home or
office merely by asserting a desire to also
gather foreign intelligence information
from the person whom the government
intends to criminally prosecute.  The gov-
ernment is now authorized to conduct
physical searches and electronic surveil-
lance upon criminal suspects without first
proving to an objective and neutral magis-
trate that probable cause exists to believe
that a crime has been committed.  The
government need only represent that the
targeted individual was an agent of a for-
eign power (a representation that must be
accepted unless ‘‘clearly erroneous’’) and
that ‘‘a significant purpose’’ of the surveil-
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lance and search is to collect foreign intel-
ligence.

Here, the government chose to go to the
FISC, despite the following evidence:
Mayfield did not have a current passport;
he had not been out of the country since
completing his military duty as a U.S.
Army lieutenant in Germany during the
early 1990s;  the fingerprint identification
had been determined to be ‘‘negative’’ by
the SNP;  the SNP believed the bombings
were conducted by persons from northern
Africa;  and there was no evidence linking
Mayfield with Spain or North Africa.  The
government nevertheless made the requi-
site showing to the FISC that Mayfield
was an ‘‘agent of a foreign power.’’  That
representation, which by law the FISC
could not ignore unless clearly erroneous,
provided the government with sufficient
justification to compel the FISC to author-
ize covert searches and electronic surveil-
lance in support of a criminal investigation.

(1) Defendant’s Motion to Dismiss
Plaintiffs’ Amended Complaint

A. STANDING

[8] The defendant argues that this
court lacks jurisdiction over plaintiffs’ fa-
cial constitutional challenge because plain-
tiffs lack standing to seek declaratory re-
lief against 50 U.S.C. §§ 1804 and 1823.
‘‘Article III of the Constitution confines
the federal courts to adjudicating actual
‘cases’ and ‘controversies.’ ’’ Allen v.
Wright, 468 U.S. 737, 750, 104 S.Ct. 3315,
82 L.Ed.2d 556 (1984).  To show standing,
plaintiffs must satisfy three elements:  (1)
an injury-in-fact which is concrete and par-
ticularized, and actual or imminent;  (2) a
casual connection between the injury and
the government’s conduct;  and (3) it must
be likely, as opposed to merely speculative,
that the injury will be redressed by a
favorable decision.  Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560–61, 112 S.Ct.

2130, 119 L.Ed.2d 351 (1992)(internal quo-
tation marks and citations omitted).

The defendant asserts that plaintiffs
must show the FISA provisions are caus-
ing them an ongoing injury-in-fact or are
likely to injure them in the future.  Plain-
tiffs allege they ‘‘fear future uses of FISA,
as amended by the Patriot Act.’’ Amended
Complaint, ¶ 25.  Second, plaintiffs allege
they ‘‘fear the future uses of the derivative
materials in government files.’’  Id. Final-
ly, plaintiffs allege the government’s mere
possession of derivative FISA materials
injures them.  Id.

Specifically, plaintiffs allege that prior to
the commencement of this lawsuit, May-
field, through his court-appointed public
defenders, demanded that then Attorney
General John Ashcroft detail the FISA
searches and surveillance performed and
purge all government files of the informa-
tion collected.  Ashcroft refused to do so,
and plaintiffs allege that several federal
agencies continue to retain information col-
lected during the allegedly illegal and un-
constitutional searches and surveillance.
Amended Complaint, ¶ 25.

[9] It is uncontested that plaintiffs
have settled all claims for any past inju-
ries, and as a matter of law past injuries
do not support standing to seek prospec-
tive relief such as a declaratory judgment
of facial unconstitutionality.  In addition,
the defendant asserts that plaintiffs cannot
show that their alleged fear of future use
of derivative FISA materials would be re-
dressed by the only relief they can ob-
tain—a declaratory judgment that 50
U.S.C. §§ 1804 and 1823 violate the
Fourth Amendment on their face.  The
government contends that such a declara-
tory judgment would protect plaintiffs
against future searches or surveillance tar-
geting them under a struck-down provi-
sion, but it would not prohibit any and all
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use of materials already in the govern-
ment’s possession.

[10] The court disagrees.  Plaintiffs’
claims allege an on-going ‘‘case’’ or ‘‘con-
troversy’’ providing this court with juris-
diction to adjudicate plaintiffs’ claims pur-
suant to Article III.

Specifically, plaintiffs establish standing
with an on-going actual injury-in-fact
which is concrete and particularized;  that
is, the government’s continued retention
of derivative FISA materials collected by
covert surveillance and searches from
Mayfield, his wife, and their children.
‘‘Derivative FISA materials’’ are defined
as follows:  ‘‘[A]ny materials, in whatever
form or place, derived directly or indirect-
ly from or related to the FISA take as de-
fined herein[.]’’  Settlement Agreement,
Def’s Ex. 1. The government provides that
derivative materials may include photocop-
ies or photographs of documents from
confidential client files in Mayfield’s law
office, summaries and excerpts from the
computer hard drives from the Mayfield
law office and plaintiffs’ personal comput-
ers at home, analysis of plaintiffs’ personal
bank records and bank records from May-
field’s law office, analysis of client lists,
websites visited, family financial activity,
summaries of confidential conversations
between husband and wife, parents and
children, and other private activities of a
family’s life within their home.  These ma-
terials, in a derivative form, have been
distributed to various government agen-
cies.  The continued retention by govern-
ment agencies of this material constitutes
a real and continuing injury-in-fact to
plaintiffs.6

Moreover, the cases relied upon by the
government to support its contention that
plaintiffs lack standing are distinguishable.

These cases focus on claims that a past
injury might occur again.  Plaintiffs do not
rely on their past injury.  Rather they
continue to suffer a present, on-going inju-
ry due to the government’s continued re-
tention of derivative material from the
FISA seizure.

[11] The government next asserts
that a declaratory judgment will fail to
effectively ‘‘cure’’ any injury alleged by
plaintiffs.  If plaintiffs prevail on their
Amended Complaint, and the court enters
a declaratory judgment finding the chal-
lenged portions of the Patriot Act uncon-
stitutional, it is reasonable to assume that
the Executive Branch of the government
will act lawfully and make all reasonable
efforts to destroy the derivative materials
when a final declaration of the unconsti-
tutionality of the challenged provisions is
issued.  This is sufficient to confer stand-
ing in this case.  See, e.g., Larson v. Va-
lente, 456 U.S. 228, 243 n. 15, 102 S.Ct.
1673, 72 L.Ed.2d 33 (1982)(‘‘plaintiff satis-
fies the redressability requirement when
he shows that a favorable decision will
relieve a discrete injury to himself.  He
need not show that a favorable decision
will relieve his every injury.’’)(emphasis in
original).

B. RIPENESS

[12, 13] Next, the defendant argues
that plaintiffs cannot establish that their
claim is ripe.  Ripeness is designed to
‘‘ ‘prevent the courts, through avoidance of
premature adjudication, from entangling
themselves in abstract agreements.’  [The
Court’s] role is neither to issue advisory
opinions nor to declare rights in hypotheti-
cal cases.’’  Thomas v. Anchorage Equal
Rights Comm., 220 F.3d 1134, 1138 (9th
Cir. 2000)(en banc)(quoting Abbott Labs. v.

6. The court received the government’s late
filing titled, ‘‘Notice of Supplemental Infor-
mation.’’  The court appreciates the dis-

tinction between plaintiffs’ pending FOIA
requests (the ‘‘14,754 pages’’) and the re-
maining derivative FISA materials.
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Gardner, 387 U.S. 136, 148, 87 S.Ct. 1507,
18 L.Ed.2d 681 (1967)).  To satisfy ‘‘this
jurisdictional prerequisite,’’ the court must
determine whether ‘‘plaintiffs face ‘a real-
istic danger of sustaining a direct injury as
a result of the statute’s operation or en-
forcement.’ ’’ Id. (quoting Babbitt v. United
Farm Workers Nat’l Union, 442 U.S. 289,
298, 99 S.Ct. 2301, 60 L.Ed.2d 895 (1979)).

The defendant contends that plaintiffs’
failure to establish a sufficient likelihood of
future injury also renders their claim for
declaratory relief unripe.  The government
argues it would be ‘‘purely hypothetical
and speculative to imagine that plaintiffs
ever would be targeted for future searches
or surveillance under the challenged provi-
sions or that plaintiffs would ever be
harmed by any future use of derivative
FISA materials.’’  Defendant’s Memo, p. 3.

[14] It is notable that, ‘‘in many cases,
ripeness coincides squarely with standing’s
injury in fact prong.’’  Thomas, 220 F.3d
at 1138.  In fact, when ‘‘measuring wheth-
er the litigant has asserted an injury that
is real and concrete rather than specula-
tive and hypothetical, the ripeness inquiry
merges almost completely with standing.’’
Id. at 1139 (internal quotation omitted).
Here, we have neither a hypothetical case
nor an abstract agreement.  As discussed
above, a declaratory judgment striking the
challenged sections of FISA will require
the Executive Branch to destroy or other-
wise eliminate the derivative materials cur-
rently maintained in government files.  I
find plaintiffs have established an injury-
in-fact, an injury that is continuing and
redressable.  Thus, plaintiffs’ injury is nei-
ther hypothetical nor speculative, and
therefore, this claim is ripe for determina-
tion by this court.

In conclusion, defendant’s motion to dis-
miss plaintiffs’ Amended Complaint based
on this court lacking jurisdiction is denied.

(2) Parties’ Cross–Motions for Sum-
mary Judgment

A. Standard for Facial Challenge to a
Statute

The defendant relies on United States v.
Salerno, 481 U.S. 739, 745, 107 S.Ct. 2095,
95 L.Ed.2d 697 (1987), to argue that a
successful facial challenge to a statute
‘‘must establish that no set of circum-
stances exists under which the Act would
be valid.’’  First, this standard is more
flexible than defendant represents, and
second, plaintiffs adequately allege a facial
challenge to the statute regardless of the
standard applied.

For example in Planned Parenthood v.
Casey, the Court held that a statute re-
stricting access to abortion could be facial-
ly challenged if it presented an ‘‘undue
burden’’ upon a constitutional right.  505
U.S. 833, 876–77, 112 S.Ct. 2791, 120
L.Ed.2d 674 (1992).  Notably, after the
Court decided Casey, Justice Stevens stat-
ed that he did ‘‘not believe the Court has
ever actually applied such a strict standard
[as the Salerno standard], even in Salerno
itself.’’  Washington v. Glucksberg, 521
U.S. 702, 739–40, 117 S.Ct. 2258, 138
L.Ed.2d 772 (1997)(Steven, J., concurring
in judgment).  Additionally, in 1999, in a
facial challenge to a gang loitering ordi-
nance, Justices Stevens, Souter and Gins-
berg labeled the Salerno standard ‘‘dic-
tum’’ and stated that ‘‘[t]o the extent we
have consistently articulated a clear stan-
dard for facial challenges, it is not the
Salerno formulation, which has never been
the decisive factor in any decision of this
Court, including Salerno itself.’’  City of
Chicago v. Morales, 527 U.S. 41, 55 n. 22,
119 S.Ct. 1849, 144 L.Ed.2d 67 (1999).

The Ninth Circuit, sitting en banc, de-
termined the Casey standard to be the
appropriate standard for a facial challenge
to the Washington Natural Death Act.
Compassion in Dying v. State of Washing-
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ton, 79 F.3d 790, 798 n. 9 (9th Cir.
1995)(‘‘[S]ince the claimed liberty issue in
this case is in many respects similar to the
liberty issue involved in Casey, TTT we
believe that the Salerno test would not in
any event be the appropriate one for adju-
dicating a facial challenge to Washington’s
prohibition on assisted suicide.’’), rev’d on
other grounds, Washington v. Glucksberg,
521 U.S. 702, 117 S.Ct. 2258, 138 L.Ed.2d
772 (1997).  See also Planned Parenthood
of Southern Arizona v. Lawall, 180 F.3d
1022 (9th Cir.1999)(application of Casey
standard in abortion challenge).  Subse-
quently, the Ninth Circuit held that while
‘‘Casey ‘overruled Salerno in the context of
facial challenge to abortion statutes,’ TTT

[it would] not reject Salerno in other con-
texts until a majority of the Supreme
Court clearly directs us to do so.’’  S.D.
Myers, Inc. v. City and County of San
Francisco, 253 F.3d 461, 467 (9th Cir.
2001).

[15] Because the standard for review-
ing a facial challenge to a statute involving
the violation of a fundamental civil liberty
is in flux, the court will consider whether
plaintiffs’ facial challenge satisfies either
standard.  Under Casey, plaintiffs must
allege that the challenged sections of
FISA, as amended by the Patriot Act,
place an ‘‘undue burden’’ on the funda-
mental rights secured by the Fourth
Amendment.  Under the Salerno stan-
dard, plaintiffs must show that no set of
circumstances can make constitutional the
challenged sections of FISA, as amended
by the Patriot Act. Plaintiffs satisfy either
standard.

B. Constitutionality of FISA, as
amended by the Patriot Act

At issue here are two fundamental con-
cerns:  the safety of our nation and the

constitutional rights of citizens.  With the
passage of the Patriot Act, these concerns
are now placed in conflict.  The court rec-
ognizes that a difficult balance must be
struck in a manner that preserves the
peace and security of our nation while at
the same time preserving the constitution-
al rights and civil liberties of all Ameri-
cans.7

[16] Prior to passage of the Patriot
Act, the government would have been re-
quired to follow the traditional process and
demonstrate probable cause to a ‘‘detached
and neutral magistrate’’ that Mayfield had
committed a crime.  Therefore, prior to
issuing a search warrant, the Fourth
Amendment required that law enforce-
ment have reasonable grounds to believe
that the law was being violated.  FISA
does not contain this criminal standard of
probable cause.  Instead, FISA contains a
‘‘foreign intelligence standard’’ of probable
cause which requires a showing that the
target may be an agent of a foreign gov-
ernment and the place or facility to be
searched is being used in furtherance of
espionage or terrorist activities.

Significantly, a seemingly minor change
in wording has a dramatic and significant
impact on the application of FISA. A war-
rant under FISA now issues if ‘‘a signifi-
cant purpose’’ of the surveillance is foreign
intelligence.  Now, for the first time in our
Nation’s history, the government can con-
duct surveillance to gather evidence for
use in a criminal case without a traditional
warrant, as long as it presents a non-
reviewable assertion that it also has a sig-
nificant interest in the targeted person for
foreign intelligence purposes.

Since the adoption of the Bill of Rights
in 1791, the government has been prohibit-

7. See Doe v. Gonzalez et al., CV 04–2614
(S.D.N.Y. Sept. 6, 2007)(sections of the Patri-
ot Act, as amended, authorizing the issuance

of ‘‘national security letters’’ held unconstitu-
tional).
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ed from gathering evidence for use in a
prosecution against an American citizen in
a courtroom unless the government could
prove the existence of probable cause that
a crime has been committed.  The hard
won legislative compromise previously em-
bodied in FISA reduced the probable
cause requirement only for national securi-
ty intelligence gathering.  The Patriot Act
effectively eliminates that compromise by
allowing the Executive Branch to bypass
the Fourth Amendment in gathering evi-
dence for a criminal prosecution.

In 1967, the Supreme Court held that a
New York statute authorizing electronic
surveillance violated the Fourth Amend-
ment because:  (1) ‘‘it did not requir[e] the
belief that any particular offense has been
or is being committed;  nor that the ‘prop-
erty’ sought, the conversations, be particu-
larly described;’’ (2) it failed to limit the
duration of the surveillance to impose suf-
ficiently stringent requirements on renew-
als of the authorization;  and (3) the statute
‘‘has no requirement for notice as do con-
ventional warrants, nor does it overcome
this defect by requiring some showing of
special facts.’’  Berger v. New York, 388
U.S. 41, 58–60, 87 S.Ct. 1873, 18 L.Ed.2d
1040 (1967).

The Court specifically rejected the
state’s argument that Fourth Amendment
requirements should be relaxed because
the surveillance statute was essential in its
fight against organized crime.  The Court
held:

[W]e cannot forgive the requirements of
the Fourth Amendment in the name of
law enforcement.  This is no formality
that we require today but a fundamental
rule that has long been recognized as
basic to the privacy of every home in
America.  While the requirements of the
Fourth Amendment are not inflexible, or
obtusely unyielding to the legitimate
needs of law enforcement, it is not ask-
ing too much that officers be required to

comply with the basic command of the
Fourth Amendment before the inner-
most secrets of one’s home or office are
invaded.  Few threats to liberty exist
which are greater than that posed by
the use of eavesdropping devices.

Id. at 62–63, 87 S.Ct. 1873 (internal quota-
tion and citation omitted).

Subsequently, the Supreme Court in
Katz v. United States, 389 U.S. 347, 88
S.Ct. 507, 19 L.Ed.2d 576 (1967), held that
the Fourth Amendment’s probable cause
and warrant requirements apply to elec-
tronic surveillance.  In a footnote, howev-
er, the majority opinion expressly deferred
deciding whether the Fourth Amendment
requires prior judicial authorization of sur-
veillance in cases involving national securi-
ty.  Id. at 358 n. 23, 88 S.Ct. 507.  Four
years later, the Supreme Court revisited
the issue in United States v. United States
District Court, 407 U.S. 297, 92 S.Ct. 2125,
32 L.Ed.2d 752 (1972)(Keith ).  That case
arose from the prosecution of three citi-
zens who were allegedly conspiring to
bomb a CIA office in Ann Arbor, Michi-
gan.  Id. at 299, 92 S.Ct. 2125.  While the
Supreme Court recognized both the Exec-
utive Branch’s interest in protecting na-
tional security and the value of electronic
surveillance in detecting security threats,
the Court nonetheless noted:

There is understandably, a deep-seated
uneasiness and apprehension that this
[surveillance] capability will be used to
intrude upon cherished privacy of law-
abiding citizens.  We look to the Bill of
Rights to safeguard this privacy.
Though physical entry of the home is
the chief evil against which the wording
of the Fourth Amendment is directed,
its broader spirit now shields private
speech from unreasonable surveillance.

Id. at 312–13, 92 S.Ct. 2125(footnote omit-
ted).
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Ultimately, the Court rejected the Exec-
utive Branch’s arguments that ‘‘internal
security matters are too subtle and com-
plex for judicial evaluation’’ and that ‘‘prior
judicial approval will fracture the secrecy
essential to official intelligence gathering.’’
Id. at 320, 92 S.Ct. 2125.  Significantly, the
Supreme Court expressly rejected the Ex-
ecutive Branch’s argument that exceptions
to the Fourth Amendment warrant re-
quirement should be recognized for domes-
tic security surveillance and held that the
decision to conduct electronic surveillance
cannot be left to the discretion of law
enforcement officials:

These Fourth Amendment freedoms
cannot properly be guaranteed if domes-
tic security surveillance may be conduct-
ed solely within the discretion of the
Executive Branch.  The Fourth Amend-
ment does not contemplate the executive
officers of Government as neutral and
disinterested magistrates.  Their duty
and responsibility are to enforce the
laws, to investigate, and to prosecute.
But those charged with this investigative
and prosecutorial duty should not be the
sole judges of when to utilize constitu-
tionally sensitive means in pursuing
their tasks.  The historical judgment,
which the Fourth Amendment accepts,
is that unreviewed executive discretion
may yield too readily to pressures to
obtain incriminating evidence and over-
look potential invasions of privacy and
protected speech.

Id. 316–17, 92 S.Ct. 2125 (internal citation
and footnote omitted).

Finally, the Supreme Court noted the
differences between surveillance for crimi-
nal investigative purposes and surveillance
for intelligence purposes.  The Court not-
ed the ‘‘potential distinctions between Title
III criminal surveillance and those involv-
ing domestic security,’’ and suggested that
Congress ‘‘may wish to consider protective
standards for the latter which differ from
those already prescribed for specified

crimes in Title III.’’ Id. at 322, 92 S.Ct.
2125.

After the Supreme Court’s decision in
Keith, and prior to the enactment of FISA,
numerous federal appellate courts recog-
nized our Nation’s interest in security and
affirmed warrantless surveillance author-
ized within the Executive Branch, because
the purpose of the surveillance was foreign
intelligence gathering.  See, e.g., United
States v. Brown, 484 F.2d 418, 426 (5th
Cir.1973);  United States v. Butenko, 494
F.2d 593 (3d Cir.1974);  United States v.
Buck, 548 F.2d 871 (9th Cir.1977).  The
Third, Fifth and Ninth Circuits all held
that warrantless surveillance could be con-
ducted by the Executive Branch only if the
purpose of this surveillance was to gather
foreign intelligence.  Brown, 484 F.2d at
426;  Butenko, 494 F.2d at 593;  and Buck,
548 F.2d at 871.  It was against this back-
drop, in 1978, that Congress passed FISA,
permitting the government to obtain an
electronic surveillance order based upon
probable cause that the prospective target
was a ‘‘foreign power’’ or an ‘‘agent of a
foreign power.’’  Pub.L. No. 95–511, § 101,
92 Stat. 1783 (1978).

The decisions in Katz and Keith drew a
line between surveillance conducted by law
enforcement officials to investigate
crime—which requires a traditional war-
rant based on probable cause—and sur-
veillance conducted by intelligence officials
to obtain foreign intelligence information.
Notably, the primary purpose of the elec-
tronic surveillance and physical searching
of Mayfield’s home was to gather evidence
to prosecute him for crimes.  Mayfield was
ultimately arrested to compel his testimo-
ny before a Grand Jury investigating his
alleged involvement in the crimes of bomb-
ing places of public use, providing national
support to terrorists and conspiracy to kill,
kidnap, maim or injure persons or damage
property in a foreign county.  In Re:  Fed-
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eral Grand Jury 03–01 Matter of Material
Witness, No. 04–MC–9071 (D.Or.2004).
The government stipulated that it did not
demonstrate to the FISC that its primary
purpose in wiretapping, electronically
eavesdropping, or physically searching
Mayfield’s home or law office was to gath-
er foreign intelligence.  ‘‘In the FISA ap-
plications, the government did not seek to
establish, and under the terms of FISA
was not required to establish, all of the
requirements set forth in 18 U.S.C. § 2510
et seq. and Rule 41, Fed.R.Crim.P.’’ Reci-
tation of Stipulated Facts (‘‘Stip.’’), ¶ a.
Thus, FISA now permits the Executive
Branch to conduct surveillance and
searches of American citizens without sat-
isfying the probable cause requirements of
the Fourth Amendment.8  As plaintiffs al-
lege, when proceeding pursuant to FISA,
‘‘there is no [need for] showing or finding
that a crime has been or is being commit-
ted, as in the case of a search or seizure
for law enforcement purposes.’’  Plaintiffs’
Memo in Support of Summary Judgment,
p. 26.  ‘‘Additionally, and with respect to
the nexus to criminality required by the
definitions of an ‘agent of a foreign power,’
the government need not show probable
cause as to each and every element of the
crime involved or about to be involved.’’ Id.
When the FISC reviews a FISA search
application, the government satisfies most
FISA requirements simply by certifying
that the requirements are met.  50 U.S.C.
§ 1804(a)(7).  The statute directs that the
FISC is not to scrutinize such statements,
but is to defer to the government’s certifi-
cation unless it is ‘‘clearly erroneous.’’  Id.
at § 1805(a)(5);  § 1824(a).

This procedure allows the government
to avoid traditional Fourth Amendment ju-

dicial oversight used to obtain a surveil-
lance order.  The government must pro-
vide the court with ‘‘a full and complete
statement of the facts and circumstances
relied upon by the applicant to justify his
belief that an order should be issued.’’  18
U.S.C. § 2518(1)(b).  The court may ‘‘re-
quire the applicant to furnish additional
testimony or documentary evidence in sup-
port of the application.’’  Id. at § 2518(2).
Finally, as to most substantive require-
ments, the court must find probable cause
to believe they are satisfied.  Id. at
§ 2518(3).

The FISA also allows the government to
retain information collected, and use the
collected information in criminal prosecu-
tions without providing any meaningful op-
portunity for the target of the surveillance
to challenge its legality.  Nor does FISA
require notice.  The Fourth Amendment
ordinarily requires that the subject of a
search be notified that the search has oc-
curred.  Although in some circumstances
the government is permitted to delay the
provision of notice, the Supreme Court has
never upheld a statute that, like FISA,
authorizes the government to search a per-
son’s home or intercept his communica-
tions without ever informing the person
that his or her privacy has been violated.
Except for the investigations that result in
criminal prosecutions, FISA targets never
learn that their homes or offices have been
searched or that their communications
have been intercepted.  Therefore, most
FISA targets have no way of challenging
the legality of the surveillance or obtaining
any remedy for violations of their constitu-
tional rights.

8. Members of Congress expressed reserva-
tions about the constitutionality of the ‘‘signif-
icant purpose’’ amendment to FISA in light of
the ‘‘primary purpose’’ requirement rooted in
the Fourth Amendment.  147 Cong. Rec.
S10593 (Oct. 11, 2001)(Sen.Leahy);  id. at

S10568 (Sen.Specter);  id. at S10585
(Sen.Cantwell);  id. at S10597 (Sen.Kennedy);
id. at E1896 (Oct. 12, 2001)(Rep.Mink);  id. at
H6760 (Rep.Scott);  id. at H6761 (Rep.Lof-
gren);  id. at H6767 (Rep.Conyers);  id. at
H6772 (Rep.Udall).
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FISA also does not require particularity.
The Fourth Amendment prohibits the gov-
ernment from conducting intrusive surveil-
lance unless it first obtains a warrant de-
scribing with particularity the things to be
seized as well as the place to be searched.
Berger, 388 U.S. at 58, 87 S.Ct. 1873
(Fourth Amendment particularity require-
ment intended to prevent government’s re-
liance on ‘‘general warrants’’ that allow
‘‘seizure of one thing under a warrant de-
scribing another’’).  The Supreme Court
has underscored the importance of the
particularity requirement:

By its very nature eavesdropping in-
volves an intrusion on privacy that is
broad in scopeTTTT [T]he indiscriminate
use of such devices in law enforcement
raises grave constitutional questions un-
der the Fourth and Fifth Amendments,
and imposes a heavier responsibility on
this Court in its supervision of the fair-
ness of procedures.

Id. at 56, 63, 87 S.Ct. 1873 (internal quota-
tion marks and citations omitted).

[17] Finally, FISA authorizes surveil-
lance terms up to 120–days.  50 U.S.C.
§ 1805(e)(1)(B).  Title III limits the term
of surveillance to 30 days.  18 U.S.C.
§ 2518(5).  The Ninth Circuit has held
that in the context of criminal investiga-
tions, the 30–day limitation is constitu-
tionally required.  United States v. Koy-
omejian, 970 F.2d 536, 542 (9th Cir.),
cert. denied, 506 U.S. 1005, 113 S.Ct. 617,
121 L.Ed.2d 550 (1992).  Given Berger
and Koyomejian, FISA’s provisions relat-
ing to the duration of surveillance orders
violates the Fourth Amendment require-
ments for criminal investigations.

The government does not refute plain-
tiffs’ historical recitation of law leading up
to the enactment of FISA. Similarly, the
parties agree that when surveying the case
law prior to In re Sealed Case, 310 F.3d
717 (Foreign Int.Surv.Ct.Rev.2003), every
Article III court that had considered the

issue directly concluded that to justify non-
probable cause searches and electronic
surveillance, the government’s purpose, or
at least its primary purpose, must have
been the collection of foreign intelligence.
Specifically, as originally drafted and im-
plemented over its 24–year history, FISA
applications were properly granted only
when ‘‘the purpose’’ of the surveillance was
foreign intelligence gathering.

In the history underlying In re Sealed
Case, the government sought to conduct
surveillance of an ‘‘agent of a foreign pow-
er.’’  In granting the request, the FISC
also addressed the new 2002 FISA Proce-
dures.  On May 17, 2002, the seven judges
of the FISC issued a rare public and unan-
imous opinion ruling the Procedures im-
proper.  The FISC court held:

[The 2002 Procedures] are designed to
enhance the acquisition, retention, and
dissemination of evidence for law en-
forcement purposes, instead of being
consistent with the need of the United
States to ‘obtain, produce, and dissemi-
nate foreign intelligence information[.]
The 2002 Procedures appear to be de-
signed to amend the law and substitute
the FISA for Title III electronic surveil-
lances and Rule 41 searches.

In re All Matters Submitted To The For-
eign Intelligence Surveillance Court, 218
F.Supp.2d 611, 623 (Foreign Int.
Surv.Ct.Rev.2002) (In re FISC ) (emphasis
in original).

The government filed the first ever ap-
peal to the FISCR, a court that had never
before met.  The FISCR reversed the
FISC’s ruling and held the 2002 Proce-
dures consistent with the Patriot Act,
found the 2002 Procedures constitutionally
reasonable, and held that they met Fourth
Amendment standards.  While the court
permitted amicus briefs, only the govern-
ment was allowed to appear and partici-
pate at oral argument.  Moreover, only
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the government is allowed under FISA to
seek Supreme Court review of a FISCR
decision, which it declined to do.  Even
without the benefit of full adversarial pro-
ceedings, the FISCR conceded that ‘‘the
constitutional question presented by this
case—whether Congress’ disapproval of
the primary purpose test is consistent with
the Fourth Amendment—has no definitive
jurisprudential answer.’’  In re Sealed
Case, 310 F.3d at 743.

The government cites In re Sealed Case
as ‘‘highly persuasive’’ authority for this
court and suggests that the Ninth Circuit
would adopt the ruling.9  The government
cites both United States v. Cavanagh, 807
F.2d 787 (9th Cir.1987), and United States
v. Sarkissian, 841 F.2d 959 (9th Cir.1988),
as evidence that the Ninth Circuit would
follow the ruling of In re Sealed Case.
Both Ninth Circuit cases were decided pri-
or to the Patriot Act’s amendments to
FISA. Regardless, I disagree with the gov-
ernment’s analysis and find those cases are
not persuasive as to whether the Ninth
Circuit would adopt the reasoning of In re
Sealed Case. For example, in Cavanagh
the court held that where ‘‘the purpose of
the surveillance is to obtain foreign intelli-
gence,’’ FISA passes constitutional muster.
Id. at 790–91.  In Sarkissian, the Ninth
Circuit expressly declined to consider
whether the primary purpose test was con-
stitutionally required.  871 F.2d at 964
(‘‘We also decline to decide the issue.  We
have generally stated that the purpose of
the surveillance must be to secure foreign
intelligence information.’’).

In this case, the court declines to adopt
the analysis and conclusion reached by the

FISCR in In re Sealed Case. Notably, the
FISCR’s two fundamental premises under-
lying its ruling are contradictory.  FISCR
determined both that FISA never con-
tained a purpose requirement, and that in
altering the purpose requirement, Con-
gress did not undermine the validity of
searches conducted pursuant to FISA. Re-
garding FISCR’s second premise, FISCR
found that the primary purpose test ‘‘gen-
erates dangerous confusion and creates
perverse organizational incentives arising
from the purported need to distinguish
between intelligence gathering and crimi-
nal investigation.’’  Id. at 743.  However, a
provision of the Patriot Act, unchallenged
by plaintiffs here, eliminates the DOJ
‘‘wall’’ and with it the ‘‘dangerous confu-
sion’’ and ‘‘perverse organizational incen-
tives’’ referred to and relied on by the
FISCR.  Moreover, to the extent the ‘‘pri-
mary purpose’’ test imposes any restraint
on the sharing of FISA surveillance with
criminal investigators, investigators are, of
course, free to seek orders authorizing sur-
veillance under Title III, and traditional
search warrants that satisfy Fourth
Amendment requirements.  Finally, Title
III includes predicate offenses for which
surveillance is justified for virtually all ter-
rorism and espionage-related offenses.  18
U.S.C. § 2516(1).  As such, Title III pro-
vides a satisfactory alternative when crimi-
nal investigators cannot have access to
FISA surveillance.

The FISCR also attempts, without mer-
it, to distinguish the Supreme Court’s
‘‘special needs’’ cases.  In re Sealed Case,
310 F.3d at 745–46 n. 33.  ‘‘Special needs’’

9. The government recently provided the court
with a copy of United States v. Holy Land
Found. for Relief and Dev., 2007 WL 2011319
(N.D.Tex. July 11, 2007), in which the court
decided a motion to compel production of
documents related to the government’s appli-
cations under FISA and a motion to suppress
evidence obtained from that surveillance.

The court denied the motions rejecting defen-
dants’ Fourth Amendment challenge, and re-
lied on the ‘‘thorough analy[sis]’’ by the
FISCR in In re Sealed Case. I find this case
simply reiterates the analysis of In re Sealed
Case, and therefore does not aid in the resolu-
tion of this difficult issue.
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cases are those where the Supreme Court
has found it appropriate to carve out an
exception to the Fourth Amendment’s re-
quirement of probable cause based upon
an individualized suspicion of wrongdoing.
In these cases, the Court found that spe-
cial needs, beyond the normal need of law
enforcement, might justify an otherwise
unconstitutional search.  Skinner v. Rail-
way Labor Executives’ Assn., 489 U.S.
602, 619, 109 S.Ct. 1402, 103 L.Ed.2d 639
(1989).  Prior to the Patriot Act, FISA
may have had as its ‘‘general programmat-
ic purpose TTT to protect the nation
against terrorism and espionage threats
directed by foreign powers.’’  In re Sealed
Case, 310 F.3d at 746.  After the Patriot
Act, however, FISA surveillance, including
the surveillance at bar, may have as its
‘‘programmatic purpose’’ the generation of
evidence for law enforcement purposes—
which is forbidden without criminal proba-
ble cause and a warrant.

Finally and perhaps most significantly,
In re Sealed Case ignores congressional
concern with the appropriate balance be-
tween intelligence gathering and criminal
law enforcement.  It is notable that our
Founding Fathers anticipated this very
conflict as evidenced by the discussion in
the Federalist Papers.  Their concern re-
garding unrestrained government resulted
in the separation of powers, checks and
balances, and ultimately, the Bill of Rights.
Where these important objectives merge,
it is critical that we, as a democratic Na-
tion, pay close attention to traditional
Fourth Amendment principles.  The
Fourth Amendment has served this Nation
well for 220 years, through many other
perils.  Title III, like the Supreme Court’s
pronouncements in Katz and Berger, rec-
ognizes that wiretaps are searches requir-
ing fidelity to the Fourth Amendment.

Moreover, the constitutionally required
interplay between Executive action, Judi-
cial decision, and Congressional enact-

ment, has been eliminated by the FISA
amendments.  Prior to the amendments,
the three branches of government operat-
ed with thoughtful and deliberate checks
and balances—a principle upon which our
Nation was founded.  These constitutional
checks and balances effectively curtail ov-
erzealous executive, legislative, or judicial
activity regardless of the catalyst for over-
zealousness.  The Constitution contains
bedrock principles that the framers be-
lieved essential.  Those principles should
not be easily altered by the expediencies of
the moment.

Despite this, the FISCR holds that the
Constitution need not control the conduct
of criminal surveillance in the United
States.  In place of the Fourth Amend-
ment, the people are expected to defer to
the Executive Branch and its representa-
tion that it will authorize such surveillance
only when appropriate.  The defendant
here is asking this court to, in essence,
amend the Bill of Rights, by giving it an
interpretation that would deprive it of any
real meaning.  This court declines to do
so.

For over 200 years, this Nation has ad-
hered to the rule of law—with unparalleled
success.  A shift to a Nation based on
extra-constitutional authority is prohibited,
as well as ill-advised. In this regard, the
Supreme Court has cautioned:

The price of lawful public dissent must
not be a dread of subjection to an un-
checked surveillance power.  Nor must
the fear of unauthorized official eaves-
dropping deter vigorous citizen dissent
and discussion of Government action in
private conversation.  For private dis-
sent, no less than open public discourse,
is essential to our free society.

Keith, 407 U.S. at 314, 92 S.Ct. 2125.

Therefore, I conclude that 50 U.S.C.
§§ 1804 and 1823, as amended by the Pa-
triot Act, are unconstitutional because they
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violate the Fourth Amendment of the
United States Constitution.  Plaintiffs’
Amended Complaint for declaratory relief
is granted.

CONCLUSION

Based on the foregoing, plaintiffs’ mo-
tion for summary judgment (doc. 126) is
granted.  Defendant’s motion to dismiss
the Amended Complaint (doc. 134) or
cross-motion for summary judgment (doc.
134) is denied.  The parties have until
November 1, 2007, to submit a stipulation
regarding costs, or file briefs regarding
this issue.

IT IS SO ORDERED.

,
  

John C. PERRY, M.D., and Teddy Bear
Obstetrics & Gynecology, P.S.,

Plaintiffs,

v.

Thomas M. RADO, M.D.,
et al., Defendants.

No. CV–07–5001–LRS.

United States District Court,
E.D. Washington.

May 24, 2007.

Background:  Obstetrician/gynecologist
brought action against other physicians
and their professional medical association,
alleging that his credentials at a medical
center were improperly revoked as result
of conspiracy in restraint of trade in viola-
tion of the Sherman Act. Defendants
moved to dismiss.

Holding:  The District Court, Suko, J.,
held that allegations did not adequately
state antitrust injury, as required for viola-
tion of the Sherman Act.

Motion granted.

1. Federal Civil Procedure O673, 1772
While a complaint attacked by a mo-

tion to dismiss for failure to state a claim
does not need detailed factual allegations,
a plaintiff’s obligation to provide the
grounds of his entitlement to relief re-
quires more than labels and conclusions,
and a formulaic recitation of the elements
of a cause of action will not do.  Fed.Rules
Civ.Proc.Rule 12(b)(6), 28 U.S.C.A.

2. Antitrust and Trade Regulation
O534, 535

Antitrust liability under the Sherman
Act is analyzed under either a per se rule
or a balancing test known as the rule of
reason.  Sherman Anti–Trust Act, § 1, 15
U.S.C.A. § 1.

3. Antitrust and Trade Regulation
O534

The per se rule for analyzing an anti-
trust claim under the Sherman Act is re-
served for those certain agreements or
practices which because of their pernicious
effect on competition and lack of any re-
deeming virtue are conclusively presumed
to be unreasonable and therefore illegal.
Sherman Anti–Trust Act, § 1, 15 U.S.C.A.
§ 1.

4. Antitrust and Trade Regulation
O567, 569, 640, 821

Arrangements which can potentially
fall into the per se violation category, for
analysis of antitrust claims under the
Sherman Act, are price-fixing agreements,
tying arrangements, horizontal divisions of
markets, and certain group boycotts.
Sherman Anti–Trust Act, § 1, 15 U.S.C.A.
§ 1.

5. Antitrust and Trade Regulation
O535

In order for a plaintiff to establish a
violation of the antitrust provision of the
Sherman Act under the rule of reason, he
must demonstrate: (1) an agreement, con-


